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U.S. Customs Service 


Treasury Decision 


(T.D. 93-15) 
SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback contracts issued May 2, 1990, 
to November 13, 1992, inclusive, pursuant to subparts A and B, Part 
191, Customs Regulations. 

In the synopses below are listed for each drawback contract approved 
under 19 U.S.C. 1313(a), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the proposal was signed, the basis for deter- 
mining payment, the Regional Commissioner who approved the con- 
tract, and the date on which it was approved. 


Dated: March 2, 1993. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


(A) Company: Allied-Signal Aerospace, Bendex-King Div. 

Articles: Systems for civil aircraft: direction finding, radar, airborne 
communications, instrumentation, flight 

Merchandise: Imported component parts 

Factory: Fort Lauderdale, FL 

Proposal signed: November 18, 1991 

Basis of claim: Used in 

Contract issued by RC of Customs: Miami, December 9, 1991 


(B) Company: BASF Corp. 

Articles: Expanded polypropylene beads 

Merchandise: Imported EPP (polypropylene) minipellets 
Factory: Wyandotte, MI 

Proposal signed: November 1, 1990 

Basis of claim: Appearing in 

Contract issued by RC of Customs: New York, December 10, 1990 
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(C) Company: Berg Steel Pipe Corp. 

Articles: Steel pipe 

Merchandise: Imported hot rolled steel carbon plate 

Factory: Panama City, FL 

Proposal signed: April 24, 1990 

Basis of claim: Appearing in 

Contract issued by RC of Customs: Miami, November 13, 1992 


(D) Company: CAMVAC International, Inc. 

Articles: Metallized paper and polyester film 
Merchandise: Imported paper and polyester film 
Factory: Morristown, TN 

Proposal signed: May 15, 1991 

Basis of claim: Used in 

Contract issued by RC of Customs: Miami, June 4, 1991 


(E) Company: Carver Corp. 

Articles: Amplifiers; speakers 

Merchandise: Imported amplifier kits and woofers 

Factory: Lynnwood, WA 

Proposal signed: October 4, 1988 

Basis of claim: Appearing in 

Contract issued by RC of Customs: Long Beach (San Francisco 
Liquidation Unit), June 5, 1991 

Revokes: T.D. 88-77-—D 


(F) Company: Club Car, Inc. 

Articles: Golf cars; utility vehicles 

Merchandise: Imported component parts 

Factory: Augusta, GA 

Proposal signed: September 16, 1991 

Basis of claim: Appearing in 

Contract issued by RC of Customs: Miami, October 4, 1991 


(G) Company: K. R. Edwards Leaf Tobacco Co., Inc. 

Articles: Stemmed tobacco, product scrap, stems, stem scrap and 
blended strip 

Merchandise: Imported flue-cured tobacco in any of the following forms: 
leaves, leaf, strip, scrap, stems; imported burley tobacco in any of 
the following forms: leaves, leaf, strip, scrap, stems 

Factory: Smithfield, NC 

Proposal signed: October 10, 1990 

Basis of claim: Used in 

Contract issued by RC of Customs: New York, November 8, 1990 
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(H) Company: Fashion Fabrics of America, Inc. 
Articles: Dyed and printed fabrics 

Merchandise: Imported greige goods 

Factory: Orangeburg, SC 

Proposal signed: March 18, 1991 

Basis of claim: Appearing in 

Contract issued by RC of Customs: Miami, May 6, 1991 


(I) Company: Goldstar of America 

Articles: Color TV sets and color TV, VCR sets 
Merchandise: Imported chassis kits; TV set parts 
Factory: Huntsville, AL 

Proposal signed: July 22, 1991 

Basis of claim: Appearing in 

Contract issued by RC of Customs: Miami, August 5, 1991 


(J) Company: Hollingbery & Son, Inc. 

Articles: Choice hops and Freshpack brand packaged hops 
Merchandise: Imported raw hops 

Factory: Yakima, WA 

Proposal signed: March 12, 1991 

Basis of claim: Used in 

Contract issued by RC of Customs: Long Beach, April 25, 1991 


(K) Company: Hopunion USA, Inc. 

Articles: Hop powder pellet, type 90 

Merchandise: Imported raw hops 

Factory: Yakima, WA 

Proposal signed: February 13, 1991 

Basis of claim: Used in 

Contract issued by RC of Customs: Long Beach, March 19, 1991 


(L) Company: Jae Oregon, Inc. 

Articles: Pinhead and socket insulator 

Merchandise: Imported plastic resin, steel wire and phosphor bronze 
flat strip 

Factory: Tualatin, OR 

Proposal signed: February 4, 1992 

Basis of claim: Used in, less valuable waste 

Contract issued by RC of Customs: Long Beach, March 10, 1992 


(M) Company: Kawasaki Loaders Manufacturing Corp., U.S.A. 

Articles: Kawasaki wheel loaders 

Merchandise: Imported new Kawasaki super shovels in knocked-down 
condition 

Factory: Newnan, GA 

Proposal signed: September 3, 1991 

Basis of claim: Used in 

Contract issued by RC of Customs: Miami, October 7, 1991 
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(N) Company: MidWest Pipe Coating, Inc. 

Articles: Epoxy-coated steel pipe 

Merchandise: Drawback steel pipe 

Factory: Panama City, FL 

Proposal signed: July 14, 1992 

Basis of claim: Appearing in 

Contract issued by RC of Customs: Miami, November 13, 1992 


(O) Company: MidWestern Pipeline Services 

Articles: Steel pipe assemblies 

Merchandise: Imported steel pipe 

Factory: Panama City, FL 

Proposal signed: July 15, 1992 

Basis of claim: Appearing in 

Contract issued by RC of Customs: Miami, November 13, 1992 


(P) Company: Molycorp, Inc. 

Articles: Crushed ferro tungsten 

Merchandise: Imported ferro tungsten 

Factory: Washington, PA 

Proposal signed: December 4, 1989 

Basis of claim: Used in 

Contract issued by RC of Customs: New York, May 2, 1990 


(Q) Company: Restor Industries, Inc. 

Articles: MRX2000 and MRX2000t pay telephones 

Merchandise: Imported circuit backplate; PCB bushings: battery 
bracket assembly; pay telephone cases 

Factories: Clermont & Ocala, FL 

Proposal signed: March 9, 1992 

Basis of claim: Used in 

Contract issued by RC of Customs: Miami, April 27, 1992 


(R) Company: B. F. Shaw Inc. 

Articles: Pre-fabricated piping assemblies 
Merchandise: Imported seamless alloy steel pipe 
Factory: Laurens, SC 

Proposal signed: April 12, 1991 

Basis of claim: Appearing in 

Contract issued by RC of Customs: Miami, May 6, 1991 


(S) Company: Kobelco Construction Machinery 

Articles: Tract mounted hydraulic excavators 

Merchandise: Imported component parts; frame, boom and arm 
assemblies 

Factory: Calhoun, GA 

Proposal signed: April 27, 1992 

Basis of claim: Used in 

Contract issued by RC of Customs: Miami, May 14, 1992 
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(T) Company: Mossley, Inc. 

Articles: Acrylic yarn; tops; rovings 

Merchandise: Imported acrylic fiber 

Factory: Greenville, SC 

Proposal signed: October 16, 1990 

Basis of claim: Appearing in 

Contract issued by RC of Customs: Miami, January 31, 1991 


(U) Company: Simon Ladder Towers, Inc. 

Articles: Complete snorkels 

Merchandise: Imported snorkel components 

Factory: Ephrata, PA 

Proposal signed: February 19, 1990 

Basis of claim: Appearing in 

Contract issued by RC of Customs: New York, May 2, 1990 


(V) Company: Standard Commercial Tobacco Co., Inc. 

Articles: Cut rag tobacco 

Merchandise: Imported flue-cured and burley strip tobacco; flue-cured 
and burley leaf tobacco; oriental leaf tobacco 

Factory: Wilson, NC 

Proposal signed: June 6, 1991 

Basis of claim: Used in 

Contract issued by RC of Customs: Miami, August 16, 1991 


(W) Company: Standard Commercial Tobacco Co., Inc. 
Articles: Flue-cured and burley strip, scrap, and stem tobaccos 
Merchandise: Imported flue-cured and burley leaf tobaccos 
Factory: Wilson, NC 

Proposal signed: September 10, 1990 

Basis of claim: Used in 

Contract issued by RC of Customs: New York, October 25, 1990 


(X) Company: Transac Inc. 

Articles: Intermediate bulk containers 

Merchandise: Imported woven polypropylene fabric 
Factory: Macon, GA 

Pro 

posal signed: January 13, 1992 

Basis of claim: Used in 

Contract issued by RC of Customs: Miami, February 7, 1992 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS 
Washington, DC, March 8, 1993, 
The following are decisions of the United States Customs Service de- 
termined to be of sufficient interest or importance to warrant publica- 
tion in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 


Office of Regulations and Rulings. 


(C.S.D. 93-6) 


This ruling addresses a protest action against the issuance of a Notice of 
Marking/Redelivery (CF 4647) in the failure to properly mark agricul- 
tural fork heads. Protest denied (19 U.S.C. 1304(a)(3)(K), 19 CFR 
134.32(0)). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, January 21, 1992. 
File: MAR-2-05 CO:R:C:V 734218 NL 
Category: Marking 
DistricT DIRECTOR 
U.S. Customs SERVICE 
Norfolk, VA 23510 


Re: Further Review Protest No. 1401-91-100076; Country of Origin 
Marking; Redelivery Notice; Agricultural Hand Tools (Forks and 
Hooks); Substantial Transformation; Attachment of Handles After 
Importation; Economically Prohibitive; 19 U.S.C. 1304(a)(3)(K); 19 
CFR 134.32(0); Immediate Delivery; HRL’s 723857 & 734246. 


DEar Sir: 
This is in response to the request of the importer, True Temper Hard- 
ware, for further review by Headquarters of the issues raised in his pro- 
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test against the issuance of a Notice of Marking/Redelivery (CF 4647) 
for failure to mark certain agricultural fork heads with their country of 
origin. We have received a post-conference submission from counsel for 
the importer dated December 27, 1991. 


Facts: 


On February 26, 1991, entry was made at Norfolk for 32 crates of agri- 
cultural fork heads, manure hooks, and ensilage forks, all products of 
Austria and having an entered value of $182,500. The entry documents 
included a request on Customs Form 3461 for entry/immediate delivery 
in which the ultimate consignee was designated as True Temper. This 
request was approved by Customs on March 5, 1991. Also on March 5, 
1991, the Norfolk District issued a Notice of Marking/Redelivery to 
True Temper stating that the articles were to be marked with their 
country of origin. This notice was transmitted the same day to True 
Temper’s Customs broker in Norfolk and Baltimore. True Temper was 
advised the same day of the Notice, although the date on which the No- 
tice was received by it may have been later. 

On March 29, 1991, counsel for the importer advised the Norfolk Dis- 
trict that the merchandise had been delivered directly to True Temper’s 
customer, Ames Lawn & Garden Tools, and that by the time True Tem- 
per received the Notice and contacted Ames the goods were no longer in 
Ames’ possession. Counsel advised that the time True Temper received 
the Notice and contacted Ames the goods were no longer in Ames’ pos- 
session. Counsel advised that accordingly, True Temper would be un- 
able to comply with the Notice of Marking/Redelivery. 

Counsel submitted a second letter to the Norfolk District dated April 
10, 1991, elaborating on the previous letter and requesting a waiver of 
the marking requirements in this case. Counsel represented that: 1) 
The importer had taken immediate action to assure that the Austrian 
manufacturer would not ship unmarked merchandise; 2) Once it 
learned of the marking violation it attempted to have the articles rede- 
livered; 3) In six years of shipments of these implements this was the 
first marking violation; and 4) There were several grounds upon which 
to grant an exception from marking. 

Specifically, counsel claimed there was authority under previous Cus- 
toms rulings and court determinations for a finding that the attachment 
of handles to the fork heads effects a substantial transformation of the 
latter, such that the assembler is the ultimate purchaser of the fork 
heads and they may be excepted from country of origin marking pursu- 
ant to 19 CFR 134.32(h). The protest records do not indicate whether all 
the fork heads were to have been sold with handles attached, but as dis- 
cussed below, this factor does not affect the ultimate determination. 
Second, counsel contended that the practical difficulties of retrieving 
the fork heads after they had been distributed by Ames made them eligi- 
ble for exception from marking pursuant to 19 CFR 134.32(0) as “arti- 
cles which cannot be marked after importation except at an expense 
that would be economically prohibitive”. 
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The Norfolk District denied the importer’s request for exception from 
marking duties, stating that Ames was not the ultimate purchaser of the 
fork heads. It issued a claim for liquidated damages for failure to rede- 
liver the forks on April 17, 1991, and the entry was liquidated with the 
addition of ten percent marking duties on April 19, 1991. Pending reso- 
lution of the instant protest against issuance of the CF 4647, action on 
the claim for liquidated damages and a related protest against liquida- 
tion of the marking duties have been held in abeyance. 


Issue: 
Is the protestant entitled to relief? 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin imported 
into the U.S. shall be marked in a conspicuous place as legibly, indelibly, 
and permanently as the nature of the article (or container) will permit, 
in such a manner as to indicate to the ultimate purchaser in the U.S. the 
English name of the country of origin of the article. 

Part 134, Customs Regulations (19 CFR Part 134), implements the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304. 

Protestant has conceded that the agricultural fork heads were not 
marked with their country of origin at the time of importation, and that 
they had not been so marked at the time they were sold in commerce af- 
ter early release from Customs custody. In protesting the issuance of the 
Notice of Marking/Redelivery (CF 4647) the protestant asks that we 
consider whether any exceptions from marking may have been applica- 
ble, and to give weight to any equitable considerations thought relevant. 

A presumption of correctness attaches generally to the decisions of 
Customs officials. With respect to country of origin marking, post-im- 
portation claims for exception are disfavored. However, if the importer 
is unaware until it is brought to his attention by Customs that, for exam- 
ple, his foreign supplier has failed to satisfy U.S. requirements, it is ap- 
propriate to consider such claims. We are unable in this case, however, 
to agree that these articles were eligible to be excepted. The CF 4647 was 
properly issued, and we find no basis for its cancellation. 

With regard to the claim that the articles are substantially trans- 
formed after importation, such that Ames was the ultimate purchaser of 
the articles, Customs has long since decided the issue. In T.D. 55033(5) 
(January 14, 1960) it was held that “Tools such as ensilage forks, hay 
forks, manure forks, rakes, hoes, trowels, shovels, spades and scoops im- 
ported without handles affixed * * * must be legibly and conspicuously 
marked ‘head made in (country of origin)’ or ‘blade made in (country of 
origin)’ as the case may be.” Plainly, it is intended that the marking re- 
main on the implement after its handle has been attached, such that the 
ultimate purchaser, the user of the finished tool, may be apprised of the 
country of origin of its essential component, its head, fork, or blade. See 
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also HRL’s 734246 (October 21, 1991); 732857 (December 1, 1988); 
950005 (January 9, 1992) (attachment of wooden handles in the U.S. to 
imported finished hammer heads is not a substantial transformation). 

In this case the fact that Ames Lawn and Garden Tools may have been 
aware of the Austrian origin of the implements is of no importance, 
since it was not, under prior Customs authority, the ultimate purchaser 
of the articles under 19 CFR 134.32(h). We are unable to agree that sev- 
eral Customs determinations cited by the importer are on point. Specifi- 
cally, we find that T.D. 67-173 (July 24, 1967)(party who attaches 
domestic-origin handles to imported fishing rods is the ultimate pur- 
chaser of the imported articles) and various rulings on the assembly of 
golf club heads and grips (ORR 824-70 (August 24 1970); HQ 732213 
(July 3, 1985); HQ 734136 (June 17, 1991); and HQ 724901 (April 9, 
1984)) cannot be regarded as compelling authority in light of a prior 
Treasury Decision addressing the precise point. 

We agree that the cost to the importer of retrieving the articles from 
retail distributors for marking after importation would have been high, 
and that retrieval likely was a practical impossibility. We do not agree 
however, that an exception from marking under 19 CFR 134.32(o) is 
warranted. The key factor which made retrieval for marking impossible 
was that the importer’s broker applied, in accordance with Subpart C, 
Part 142, Customs Regulations (19 CFR 142.21 et seq.), for immediate 
delivery of the articles at the time of importation. It apparently suited 
the importer’s convenience to secure immediate delivery, but under the 
Basic Importation and Entry Bond Conditions of 19 CFR 113.61 et seq. 
the importer had agreed to pay duties, including marking duties, and 
specifically, to redeliver merchandise which must be marked with its 
country of origin. Customs issued its demand for redelivery within the 
30-day period specified at 19 CFR 113.62(d), and the importer was obli- 
gated under the bond to hold the merchandise available for redelivery 
and remarking during that period. We find here that the risk that the 
articles were unmarked at importation, and that their immediate deliv- 
ery to their consignee would make redelivery and marking a practical 
impossibility, was assumed by the importer. 

The applicable exception from marking, 19 U.S.C. 1304(a)(3)(K), 
which is found in the Customs Regulations at 19 CFR 134.32(0), pro- 
vides that an article may be excepted from marking if it cannot be 
marked after importation except at an expense that would be economi- 
cally prohibitive unless the importer, producer, producer, seller, or ship- 
per failed to mark the goods before importation to avoid meeting the 
requirements of the law (19 U.S.C. 1304). While we recognize that there 
was no intent to avoid meeting the marking requirements, and appreci- 
ate that the importer has taken steps to avoid a recurrence, in our opin- 
ion this exception under the circumstances cannot be approved. To do 
otherwise would provide an incentive for importers to dispose of goods 
as quickly as possible, and then to claim that redelivery and re-marking 
are economically prohibitive within the meaning of 19 U.S.C. 1304(a)(3) 
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(K) and 19 CFR 134.32(o). If Customs has timely issued a notice of 
redelivery, the expense of securing redelivery of articles released under 
a permit for immediate delivery may not be considered in determining 
whether marking articles after importation is economically prohibitive 
under this exception. 

Holding: 

You are directed to deny this protest. Neither the importer or its cus- 
tomer is the ultimate purchaser of the imported articles, and the fork 
heads and other implements were subject to country of origin marking 
both at the time of importation and after processing in the U.S. We can- 
not find that marking after importation is economically prohibitive 
when the importer has chosen to take immediate delivery and is then 
unable to redeliver the articles for marking. The decision of Customs of- 
ficials at Norfolk to deny exceptions from marking and demand 
redelivery is fully supported by the record and is in accordance with ap- 
plicable law and Customs Regulations. 

Acopy of this decision should be attached to the Customs Form 19 and 
mailed to the protestant as part of the notice of action on the protest. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


(C.S.D. 93-7) 


This ruling holds that certain high density hydraulic baler housings are 
substantially transformed resultant of certain domestic machining 
and assembly operations performed in the installation of a hydraulic 
system. Consequently, the domestic processor is the ultimate pur- 
chaser of the imported articles; the balers will not have to be individu- 
ally marked to indicate country of origin. Also, the outermost 
container for the baler will not require marking (19 CFR 134.22(d)(1), 
19 CFR 134.32(h) and 19 CFR 134.35). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, April 13, 1992. 
File: MAR-2-05 CO:R:C:V 734259 GRV 
Category: Marking 

ArTHUR W. Bopek, Esq. 
SIEGEL, MANDELL & Davipson, P.C. 
One Whitehall Street 
New York, NY 10004 


Re: Country of origin marking of industrial high density hydraulic baler 
housings imported to be assembled with U.S. electrical and/or hy- 
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draulic systems. Ultimate purchaser; 19 CFR 134.1(d); substantial 
transformation; 19 CFR 134.35; domestic assembly; T.D. 67-173; 
C.S.D. 80-111; C.S.D. 85-25; machining operations; C.S.D. 8-121; 
C.S.D. 90-53; C.S.D. 90-51; 734097; article excepted; 19 CFR 
134.32(h); C.S.D. 89-103; C.S.D. 80-144; 19 CFR 134.22(d)(1); con- 
tainer excepted 


DEAR Mr. BopeEk: 

This is in response to your letters of June 21, and November 18, 1991, 
and March 6, 1992, on behalf of Piqua Engineering, Inc., requesting, in- 
ter alia, a country of origin marking ruling regarding industrial high 
density hydraulic baler housings from Mexico imported in one of two 
conditions to be assembled with U.S. electrical and/or hydraulic sys- 
tems. Photographs showing the domestic operations performed were 
submitted, as were cost and skill data associated with these operations. 

The other issues raised by your letter(s) were responded to in Head- 
quarters Ruling Letters (HRLs) 556103 dated October 7, 1991, and 
950464 dated October 30, 1991. 


Facts: 

Baler housings! produced in Mexico are purchased directly by your 
client — pursuant to a series of on-going written work orders, who will 
then import the housings in one of two stages of production for further 
domestic processing operations to make them high density hydraulic 


balers. The two production stages presented are described as (1) a baler 
housing with a motor installed, or (2) a baler housing with a motor and 
an electrical system installed. As determined in Headquarters Ruling 
Letter (HRL) 950464, the imported housings, in either stage of produc- 
tion, are classifiable as a “part” of packing or wrapping machinery un- 
der subheading 8422.90.90, Harmonized Tariff Schedule of the United 
States (HTSUS); a complete/finished industrial high density hydraulic 
baler would be classified under HTSUS subheading 8422.40.90. 

In the U.S., a housing will have either (1) an electrical panel box and a 
hydraulic system added to it —the first scenario presented — or (2) just 
the hydraulic system added to it—the second scenario presented. In 
both scenarios the primary means of assembly/processing will be accom- 
plished by welding operations. Other operations performed include sol- 
dering, torching and bolting certain U.S. origin components to the 
imported balers. 

Regarding the assembly of the electrical panel box, it takes approxi- 
mately 7 hours to (1) assemble the various U.S. origin electrical compo- 
nents (e.g., starter, transformer, control relays, terminal blocks, 
switches, and wiring) onto an electrical panel board assembled from 
sheet metal purchased on the world market, (2) install the panel board 
inside a panel box, (3) mount the panel box onto the outside of the baler 
housing, (4) install a platen electrical switch and a bolt wheel lock as- 


1 These balers are a waste management and recycling system designed to produce dense bales for the recycling 
industry. 
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sembly on the baler. To accomplish these wiring operations, a team of 9 
variously experienced electricians, but each possessing a minimum of 5 
months of specialized training — in accordance with Underwriter Labo- 
ratories (U.L.) specifications and procedures, work on each of the 75 
types of balers. The value of U.S. materials added approximately dou- 
bles the value of the imported article. 

Regarding the installation of the hydraulic system, it takes approxi- 
mately 7 hours to install the U.S. origin hydraulic cylinder, fittings, and 
hoses into the frame of the baler and install the hydraulic cylinder to a 
platen assembly. To accomplish these various machining and assembly 
operations, a team of machinists, millwriters, welders and hydraulic 
technicians2, each possessing the knowledge and skills— normally re- 
quiring 2 months of specialized training—necessary to install and 
troubleshoot the mechanical variances associated with the 75 types of 
balers that are made to order. The value of the U.S. materials added are 
approximately 80% of the value of the imported article. Regarding this 
aspect of the domestic processing operations, you stress that the very 
nature of a hydraulic baler is defined by the complex hydraulic system. 

Following these assembly/processing operations, it takes approxi- 
mately 7 hours for the completed balers to be painted by a 5-person team 
composed of metal preparation technicians and painters and operation- 
ally tested by an inspector. The value added by these finishing opera- 
tions is not specified. 

You contend that the domestic operations under either scenario sub- 
stantially transform the imported baler housings, such that the articles 
do not have to be marked for country of origin marking purposes, as the 
domestic processor is the ultimate purchaser. In support of this conten- 
tion you reference certain judicial decisions and Headquarters Ruling 
Letters (HRLs). Further, you state that because the domestic processor 
is the ultimate purchaser and necessarily knows the country of origin of 
the imported housings by reason of the direct contractual circumstances 
of their importation, the container for the imported articles should not 
have to be marked to indicate the country of origin of the imported bal- 
ers. Regarding this latter contention, you submitted an affidavit from 
your client attesting that its president (1) issues written work orders to 
the production facility in Mexico that specify the merchandise to be pro- 
duced and the production schedule to be followed, and (2) is personally 
acquainted with the personnel and manufacturing processes performed 
at the Mexican facility. 


Issues: 

I. Whether the hydraulic baler housings, imported in either stage of 
production, are substantially transformed by the domestic assembly op- 
erations, pursuant to 19 U.S.C. 1304 and 19 CFR 134.35. 


2 The training for this group of workers is stated to involve the integration of the hydraulic circuit into the baler hous- 
ing unit, a highly complex procedure that must be performed to Society of Automotive Engineers (S.A.E.) and Joint 
Industrial Committee (J.I.C.) specifications. 
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II. Assuming the article is excepted from country of origin marking 
requirements, whether the outermost container of the imported balers 
must be marked, pursuant to 19 CFR 134.35, or is excepted from mark- 
ing under 19 CFR 134.22(d)(1). 


Law and Analysis: 

The marking statute, § 304 of the Tariff Act of 1930, as amended (19 
U.S.C. 1304), provides that, unless excepted, every article of foreign ori- 
gin (or its container) imported into the U.S. shall be marked in a con- 
spicuous place as legibly, indelibly and permanently as the nature of the 
article (or its container) will permit in such a manner as to indicate to 
the ultimate purchaser the English name of the country of origin of the 
article. Part 134, Customs Regulations (19 CFR Part 134), implements 
the country of origin marking requirements and exceptions of 19 U.S.C. 
1304. 

The primary purpose of the country of origin marking statute is to 
“mark the goods so that at the time of purchase the ultimate purchaser 
may, by knowing where the goods were produced, be able to buy or re- 
fuse to buy them, if such marking should influence his will.” United 
States v. Friedlaender & Co., 27 CCPA 297, 302, C.A.D. 104 (1940). 


THE “ULTIMATE PURCHASER” CONSIDERATION 


The “ultimate purchaser” is defined generally as the last person in 
the U.S. who will receive the article in the form in which it was imported. 
19 CFR 134.1(d). If an imported article will be used in manufacture, the 
manufacturer may be the “ultimate purchaser” if [s]he subjects the im- 
ported article to a process which results in a substantial transformation 
of the article, even though the process may not result in a new or differ- 
ent article. But, if the manufacturing process is a minor one which 
leaves the identity of the imported article intact, the consumer or user of 
the article, who obtains the article after the processing, will be regarded 
as the “ultimate purchaser.” 19 CFR 134.1(d)(1) and (2). 


SUBSTANTIAL TRANSFORMATION AND DOMESTIC ASSEMBLY OPERATIONS 


For country of origin marking purposes, a substantial transformation 
occurs when an imported article is used in the U.S. in manufacture, 
which results in an article having a name, character, or use differing 
from that of the imported article. Under this principle, the manufac- 
turer or processor in the U.S. who converts or combines the imported 
article into the different article will be considered the “ultimate pur- 
chaser” of the imported article, and the article shall be excepted from 
marking. However, the outermost containers of the imported articles 
must be marked. 19 CFR 134.35. The issue of whether a substantial 
transformation occurs is a question of fact determined on a case-by-case 
basis. 

In determining whether the combining of parts or materials consti- 
tutes a substantial transformation, the issue is the extent of operations 
performed and whether the parts lose their identity and become an inte- 
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gral part of the new article. Belcrest Linens v. United States, 6 CIT 204, 
573 F.Supp. 1149 (1983), aff'd, 2 Fed. Cir. 105, 741 F.2d 1368 (1984). As- 
sembly operations which are minimal or simple, as opposed to complex 
or meaningful, will generally not result in a substantial transformation. 
See, T.D. 67-173, and C.S.D.s 80-111, 85-25, 89-110, 89-118, 89-129, 
90-51 and 90-97. 

In determining whether machining operations effect a substantial 
transformation, Customs distinguishes between the kind and amount 
of further processing performed; between machining operations — such 
as lathing, drilling, and grinding — performed to achieve a specified form 
and those performed to achieve more cosmetic or minor processing op- 
erations. C.S.D.s 89-121 and 90-53. 

In C.S.D. 90-51, 24 Cust. Bull. 417 (1990), we considered whether cer- 
tain valve components (including a housing component), imported to be 
assembled with numerous U.S. components to make certain valve lines, 
were substantially transformed so as to make the importer/manufac- 
turer the ultimate purchaser for purposes of country of origin marking. 
Finding that the imported components lost their separate identities in 
the finished valve products, we held that the imported components were 
substantially transformed by the assembly operation, and excepted the 
imported components from individual country of origin marking. How- 
ever, the outermost container of the imported components was required 
to be marked to indicate the country of origin of the components. See 
also, HRL 734097 dated November 25, 1991 (domestic assembly of U.S. 
terminal logic board components into video display terminal housings 
substantially transformed the imported housings). Cf., C.S.D. 80-111 
(foreign fan components not substantially transformed by domestic, 
20-step, assembly-line operations, as the identity of the foreign compo- 
nents was not lost or physically altered, no skilled labor or specialized 
equipment was required, and the assembly costs were relatively low). 

However, in HRL 732170 dated January 5, 1990, we considered, for 
the third time, under what conditions television chassis/ cabinets where 
substantially transformed when assembled with certain components, 
and distinguished between non-transforming assembly operations that 
constituted a mere combining/affixation of television sets to chassis, ref- 
erencing HRL 730515 dated June 29, 1987, and transforming assembly 
operations that required technical skills and involved a considerable 
number of component parts that when assembled resulted in a new and 
different article of commerce, referencing HRL 711967 dated March 17, 
1980. 

In this case, we find that under either scenario presented the im- 
ported baler housings will be substantially transformed by the domestic 
assembly/processing operations, as the extent of the operations per- 
formed is substantial —complex, not simple—and the imported parts 
lose their identity — are transformed — and become integral parts of the 
new baler articles; articles having a name, character, or use that is dif- 
ferent from that of the imported baler housings “parts.” The clearest 





16 CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 12, MARCH 24, 1993 


evidence of the substantial transformation concerns the change to the 
character of the hydraulic balers by the installation of (1) the platen ele- 
ment —a significant U.S. component that constitutes the actual contact 
surface for the production of dense bales, and (2) the hydraulic system — 
claimed to constitute the very nature of a hydraulic baler. Further, a 
change in use is evident, in that different types of balers will be proc- 
essed; individual uses, i.e., capacities, are determined by the tolerance 
levels established during the assembly processes. Also, there is a change 
in name from a housing unit to an industrial high density hydraulic bal- 
er unit. Thus, in this case, there is a change in all the substantial trans- 
formation criteria. 


THE CONTAINER MARKING EXCEPTION 


Although § 134.35 provides that where the domestic processor is de- 
termined to be ultimate purchaser for purposes of country of origin 
marking the outermost containers of the imported articles shall be 
marked in accord with this part, § 134.22(d)(1) further provides that if 
the containers of imported articles are not required to be marked if the 
imported articles are with the exceptions set forth in paragraph (f), (g), 
or (h) in § 134.32. 

19 CFR 134.32(h) provides that if the circumstances of the importa- 
tion or character of the articles is such that the ultimate purchaser must 
necessarily know the country of origin of the unmarked articles im- 
ported, then the articles imported do not have to be marked. Pursuant to 
this article marking exception, § 134.22(d)(1) further provides that con- 
tainers or holders of articles within the exception set forth at § 134.32(h) 
are not required to be marked. 

Regarding the circumstances of the importation, in C.S.D. 89-103, we 
stated that an instance where an ultimate purchaser would necessarily 
know the country of origin of an article by reason of the circumstances of 
its importation would be where the ultimate purchaser ordered articles 
manufactured for his/her account in a named country in circumstances 
in which the order could not be filled with articles manufactured else- 
where, and that Customs must be satisfied that under the terms of the 
sale, that the goods will be made in the country named in the invoice. 
And in C.S.D. 80-144 we stated that it has been Customs policy gener- 
ally to only grant such exceptions when there is a two party one-step 
transaction between an importer and his foreign supplier with the im- 
porter also being the ultimate purchaser. See also HRLs 732609 dated 
August 30, 1990, and 730243 dated March 5, 1987 (the exception is lim- 
ited to instances where the importer is the ultimate purchaser of the 
items and has direct contact with the foreign supplier). 

The affidavit submitted adequately assures us that the ultimate pur- 
chaser here must necessarily know the country of origin of the imported 
baler “parts,” because of the direct contractual relations between the 
foreign supplier and the domestic processor. 
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Holding: 

The hydraulic baler housings imported, either with or without an 
electrical system installed, are substantially transformed by the domes- 
tic machining and assembly operations performed in installing a hy- 
draulic system. Accordingly, the domestic processor will be the 
“ultimate purchaser” of the imported articles and the balers will not 
have to be individually marked to indicate their country of origin, pursu- 
ant to 19 U.S.C. 1304 and 19 CFR 134.35. 

Further, because the domestic processor is the “ultimate purchaser” 
and necessarily knows the country of origin of the imported balers by 
reason of the direct contractual circumstances of their importation, the 
outermost container for the imported balers does not have to be marked 
either, pursuant to 19 CFR 134.32(h) and 19 CFR 134.22(d)(1). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


(C.S.D. 93-8) 


This ruling holds that the use of a foreign phrase to introduce the Eng- 


lish name of the country of origin on retail packaged imported mer- 
chandise where a locality other than the country of origin is 
referenced in English does not meet the country of origin marking re- 
quirements as stipulated in 19 U.S.C. 1304, 19 CFR 134.22(c) and 19 
CFR 134.46. 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, April 13, 1992. 
File: MAR-2-05 CO:R:C:V 734365 GRV 
Category: Marking 

DistricT DIRECTOR OF CUSTOMS 
U.S. Customs SERVICE 
111 West Huron Street 
Buffalo, N.Y. 14202 


Re: Internal Advice relative to country of origin marking of retail pack- 
aged cameras which reference the U.S. address of the manufacturer. 
19 CFR 134.45(a); package marking: locality other than the country 
of origin; 19 CFR 134.22(c); C.S.D. 80-29; C.S.D. 80-57; 730619; 
729469 


DEaR Sir: 
This is in response to your memorandum of October 1, 1991, request- 
ing internal advice relative to the country of origin marking require- 
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ments applicable to retail packaged cameras which reference the U.S. 
address of the manufacturer. A sample of the subject packaged camera 
was submitted for examination. 


Facts: 

Cameras made and packaged in Mexico are imported into the U.S. for 
retail sale. The camera itself has the name of the manufacturer, its U.S. 
address, the country of origin, and the identity of a U.S. component 
molded into the bottom of the camera body in English in approximately 
5-point type (1/16 inch letters)1. The packaging also has the name of the 
manufacturer and its U.S. address in English, however, the country of 
origin and identity of the U.S. component are denoted in Spanish 
(“Fabricado en Mexico” and “Objetivo fabricado en E.E.U.U.”) and Por- 
tuguese (“Fabricado no Mexico” and “Objetiva fabricado nos U.S.A.”) — 
all printed in approximately 7-point type (<1/s inch letters) 

Although the merchandise bears reference to the country of origin in 
close proximity in comparable size lettering to the U.S. locality refer- 
ence, a Customs Form 4647 (Notice of Redelivery-Markings, etc.) was 
issued requiring the packaging to be marked in English, as required by 
19 U.S.C. 1304 and 19 CFR 134.11. Counsel argues that the package 
marking—“Fabricado en Mexico” —should be acceptable as words of 
similar meaning, based on 19 CFR 134.46, Customs Directive 
II-3540-03 dated April 4, 1986—Guidelines for Implementation of 
Marking Requirements — and Appendix A to the Directive, which speci- 


fies certain foreign phrases that have been approved/disapproved as ac- 
ceptable country of origin markings. 

Internal advice is requested regarding the issue of whether 
“Fabricado en Mexico” is sufficient marking for purposes of 19 CFR 
134.46, which allows for “words of similar meaning” where a locality ref- 
erence other than the country of origin is used. 


Issue: 

Whether employing a foreign phrase to indicate the country of origin 
on a retail package, where a locality other than the country of origin is 
also referenced, meets the marking requirements of 19 U.S.C. 1304 and 
19 CFR 134.46 and 134.22(c)? 


Law and Analysis: 

The marking statute, § 304 of the Tariff Act of 1930, as amended (19 
U.S.C. 1304), provides that, unless excepted, every article of foreign ori- 
gin (or its container) imported into the U.S. shall be marked in a con- 
spicuous place as legibly, indelibly and permanently as the nature of the 
article (or its container) will permit in such a manner as to indicate to 
the ultimate purchaser the English name of the country of origin of the 
article. (Emphasis supplied). Part 134, Customs Regulations (19 CFR 
Part 134), implements the country of origin marking requirements and 


1, point is a unit of type measurement equal to 0.01384 inch or nearly 1/72 in., and all type sizes are multiples of this 
unit. 
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exceptions of 19 U.S.C. 1304, and § 134.45(a), concerning approved 
markings for country of origin, provides, in part, that: 


[t]he markings required by this part shall include the English name 
of the country of origin, unless other marking to indicate the Eng- 
lish name of the country of origin is specifically authorized by the 
Commissioner of Customs. Notice of acceptable markings other 
than the English name of the country of origin shall be published in 
_ Federal Register and the Customs Bulletin. (Emphasis in origi- 
nal). 


Although our attention has been directed to an accepted practice for al- 
ternative country of origin marking, which allows for the use of foreign 
introductory phrases in conjunction with the English name of the coun- 
try of origin, we believe this practice is limited to marking issues where 
no special marking requirements under 19 CFR 134.46 or 134.47 are 
present. Therefore, the practice of accepting certain foreign introduc- 
tory phrases is a qualified practice, and not applicable in the present 
case. 

The purpose of the marking statute is to permit the “ultimate pur- 
chaser” in the U.S. to choose between domestic and foreign-made prod- 
ucts, or between the products of different foreign countries, see, United 
States v. Friedlaender & Co., C.A.D. 104, 27 CCPA (1940), and National 
Juice Products Association v. United States, 10 CIT 48, 628 F.Supp. 978 
(1986), and requires a marking such as would be understood by purchas- 
ers of foreign-made goods as giving definite and reliable information as 
to the country of origin. In American Burtonizing Co. v. United States, 
T.D. 41489, 13 Ct. Cust. Appls. 652 (1926), the court construed the pur- 
pose of § 304 of the Tariff Act of 1922 (the precursor marking provision 
to 19 U.S.C. 1304) stating that: 


[i]t is not reasonable to suppose that Congress, by the use of the 
word “indicate,” meant only that the words should hint at the coun- 
try of origin. The object sought to be obtained by the legislature 
could best be obtained by an indication which was clear, plain, and 
unambiguous and which did more than merely hint at the country 
of origin. We do not think that Congress intended that American 
purchasers, consumers, or users of foreign-made goods should be 
required to speculate, investigate, or interpret in order that they 
might ascertain the country of origin. (Emphasis in original). 


As Congress has not clearly expressed any intent to change this purpose 
of the marking statute, we adhere to the judicial construction of the 
marking laws as stated by the Burtonizing court. 


THE “ULTIMATE PURCHASER” CONSIDERATION 


The “ultimate purchaser” is defined generally as the last person in 
the U.S. who will receive the article in the form in which it was imported. 
19 CFR 134.1(d). Example (3) of this section provides that if an article is 
to be sold at retail in its imported form, the purchaser at retail is the “ul- 
timate purchaser.” 
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Where the only issue presented regarding imported merchandise is 
whether the designation of the English name of the country of origin is 
sufficient to afford the requisite notice to the ultimate purchaser, Cus- 
toms has stated that use of certain foreign phrases to introduce the Eng- 
lish name of the country of origin, e.g., “Fabrique en (country of origin), 
“Hecho en (country of origin), and “Imprime au (country of origin), is ac- 
ceptable for purposes of 19 U.S.C. 1304 and 19 CFR 134.11. However, we 
have not extended this use of certain introductory foreign phrases 
where other marking issues are presented, i.e., where a locality other 
than the country of origin is in issue. 


SPECIAL MARKING REQUIREMENTS 


Where locations other than the country of origin of the merchandise 
appear on an imported article, 19 CFR 134.46 imposes further marking 
requirements. This regulation provides that: 


[in any case in which the words “United States,” or “American,” 
the letters “U.S.A.,” any variation of such words or letters, or the 
name of any city or locality in the United States, or the name of any 
foreign country or locality other than the country or locality in 
which the article was manufactured or produced, appear on an im- 
ported article or its container, there shall appear, legibly and per- 
manently, in close proximity to such words, letters or name, and in 
at least a comparable size, the name of the country of origin pre- 
ceded by “Made in.” “Product of” or other words of similar mean- 
ing. (Emphasis supplied). 
The purpose of this regulation is to prevent the possibility of misleading 
or deceiving the ultimate purchaser as to the origin of the imported arti- 
cle, 19 CFR 134.36(b), and constitutes a separate consideration from 
whether the country of origin marking itself is conspicuous. See, Head- 
quarter Ruling Letter (HRL) 733888 dated October 9, 1991 (water heat- 
ers not conspicuously marked, however, marking requirements of 19 
CFR 134.46 were met). We note that the examples provided of words of 
similar meaning are all in English, which is in keeping with the mandate 
of 19 U.S.C. 1304 that the marking should be in English. 


PACKAGE MARKING REQUIREMENTS 


Although unsealed retail cartons containing properly marked arti- 
cles, in general, do not have to be marked with the country of origin, 
C.S.D. 90-90, § 134.22 (c) carries over the concern addressed at § 134.46 
and § 134.36(b), to provide that: 


[c]ontainers or holders of imported merchandise bearing the name 
and address of an importer, distributor, or other person or company 
in the United States shall be marked in close proximity to the U.S. 
address to indicate clearly the country of origin of the contents with 
a marking such as “Contents made in France” or Contents Product 
of Spain. (Emphasis supplied). 


This package marking requirement is applicable even though the article 
itself may be marked with the country of origin. HRLs 730619 dated 
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February 22, 1988, and 729469 dated February 24, 1988. Again, we note 
that the examples provided of words of similar meaning are all in Eng- 
lish, which is in keeping with the mandate of 19 U.S.C. 1304 that the 
marking should be in English. 

Within the context of applying the special marking requirements of 
§ 134.46 to imported articles, we have allowed country of origin mark- 
ings which employ a dual language designation, such as “Made In/Fait 
a” stating that the dual designation includes the English words and thus 
should not be confusing to the ultimate purchaser. C.S.D. 80-57. And 
within the context of applying the marking requirements of § 134.46 to 
disposable packaging marked with the name, address, and ZIP code of 
the distributor and followed by the statement “Country of Origin on 
Contents,” we have held that such a marking legend was an acceptable 
method of marking, given that the contents were properly marked and 
clearly visible without the need to unpack the article. C.S.D. 80-29. In 
this latter ruling, we note that the issue of foreign phrases was not at 
issue. 

Applying these considerations to the packaged cameras at issue, and 
after examining the sample submitted, we believe the package marking 
of the country of origin of the cameras is not in keeping with the special 
marking requirements of 19 CFR 134.22(c), in that the phrase introduc- 
ing the country of origin is not in English. Taken as a whole, we find that 
presenting the name of the manufacturer and its U.S. address in Eng- 
lish on the package, but the required introductory phrase for the coun- 
try of origin—and identity of the U.S. component—in Spanish and 
Portuguese, does not indicate to ultimate purchasers the foreign origin 
of the article contained in the package in a manner that is clear, plain, 
and unambiguous. Rather, the present format merely hints at the coun- 
try of origin and requires ultimate purchasers to speculate, investigate, 
or interpret the reason why Mexico is referenced on the package. In- 
deed, the only way the ultimate purchaser can clearly know where the 
camera product is made is to open the package and discover the informa- 
tion molded onto the bottom of the camera body itself. 


Holding: 

The use of the foreign phrases “Fabricado en/no” and “Objetivo/a 
fabricado” to introduce the English name of the country of origin on re- 
tail packaged imported merchandise where a locality other than the 
country of origin is referenced in English (the U.S. distributor’s ad- 
dress) does not fairly meet the marking requirements of 19 U.S.C. 1304, 
19 CFR 134.46 and 134.22(c). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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(C.S.D. 93-9) 


This ruling holds that the blending of a juice from a non-beneficiary 
country with a juice from a beneficiary country and its subsequent 
processing into a frozen juice concentrate does not result in a substan- 
tial transformation of the non-beneficiary country juice. In conse- 
quence, the concentrate made in whole or in part from 
non-beneficiary country juice would not be entitled to duty-free treat- 
ment under the Caribbean Basin Economic Recovery Act (19 U.S.C. 
2701-2706). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, January 26, 1993. 
File: CLA-2 CO:R:C:S 556704 WAW 
Category: Classification 
Mr. RoBert J. KARPIUK 
SOUTHSIDE Foops, INc. 
632 Northside St. 
Ann Arbor, MI 48105 


Re: Request for Reconsideration of Headquarters Ruling Letter 555982; 
orange juice; CBERA; substantial transformation 


Dear Mr. KarpIuk: 

This is in response to your letter dated May 6, 1992, requesting recon- 
sideration of Headquarters Ruling Letter (HRL) 555982 dated August 2, 
1991. We held in HRL 555982 that the blending of non-beneficiary coun- 
try (BC) orange juice with Belizian orange juice and the subsequent 
evaporation and chilling to produce frozen juice concentrate, did not re- 
sult in a substantial transformation of the non-BC juice into a “product 
of” Belize. Asaresult, we concluded that the concentrate made in whole 
or in part from non-BC juice was not entitled to duty-free treatment un- 
der the Caribbean Basin Economic Recovery Act (CBERA) (19 U.S.C. 
2701-2706) when imported into the U.S. 


Facts: 

As you previously stated in HRL 555982, you plan to produce frozen 
concentrated orange juice (FCOJ) in Belize from Belizian raw fruit and 
non-BC orange juice. You state that the FCOJ will be produced in the 
following manner: (1) the juice will be extracted from the Belizian fruit 
in Belize; (2) Belizian juice and non-BC juice will be combined; (3) water 
will be evaporated from the juice at a rate of 10,000 pounds per hour with 
a thermally accelerated short time evaporator (TASTE); (4) the FCOJ 
will be packaged into retail and bulk packages; (5) the FCOJ will be fro- 
zen to minus 20 degrees Fahrenheit; and (6) the FCOJ will be shipped to 
the U.S. 


Issue: 


Whether the frozen juice concentrate produced in Belize is entitled to 
duty-free treatment under the CBERA when imported into the U.S. 
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Law and Analysis: 


Under the CBERA, eligible articles the growth, product or manufac- 
ture of designated beneficiary countries (BC’s) may receive duty-free 
treatment if such articles are imported directly to the U.S. from a BC, 
and if the sum of (1) the cost or value of the materials produced in a BC or 
BC’s, plus (2) the direct cost of processing operations performed in a BC 
or BC’s, is not less than 35% of the appraised value of the article at the 
time it is entered into the U.S. See 19 U.S.C. 2703(a). The cost or value of 
materials produced in the U.S. may be applied toward the 35% value- 
content minimum in an amount not to exceed 15% of the imported arti- 
cle’s appraised value. See section 10.195(c), Customs Regulations (19 
CFR 10.195(c)). 

As stated in General Note 3(c)(V)(A), Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA), Belize is a BC for CBERA pur- 
poses. In addition, frozen orange juice concentrate is classified under 
subheading 2009.11.00, HTSUSA, which provides for fruit juices (in- 
cluding grape must) and vegetable juices, unfermented and not contain- 
ing added spirit, whether or not containing added sugar or other 
sweetening matter: Orange juice, which is a CBERA eligible provision. 
Accordingly, if the juice concentrate is considered a “product of” Belize 
and the 35% value-content minimum is met, the juice concentrate will 
be entitled to duty-free treatment under the CBERA. 

Where an article is produced from materials imported into a BC from 
non-BC’s, as in this case, the article is considered a “product of” the BC 
only if those materials are substantially transformed into a new and dif- 
ferent article of commerce. See 19 CFR 10.195(a). A substantial trans- 
formation occurs when an article emerges from a process with a new 
name, character, or use different from that possessed by the article prior 
to processing. See Texas Instruments, Inc. v. United States, 69 CCPA 
152, 681 F.2d 778 (1982). 

The courts have relied on various criteria to determine whether a sub- 
stantial transformation results in a particular case. In Uniroyal Inc. v. 
United States, 3 CIT 220, 542 F. Supp. 1026 (1982), aff'd, 702 F.2d 1022 
(Fed. Cir. 1983), a country of origin marking case involving imported 
shoe uppers, the court considered whether the addition of an outsole in 
the U.S. to imported uppers lasted in Indonesia effected a substantial 
transformation of the uppers. The court described the imported upper, 
which resembled a moccasin, and the process of attaching the outsole to 
the upper. The court concluded that a substantial transformation of the 
upper had not occurred since the attachment of the outsole to the upper 
was a minor manufacturing or combining process which left the identity 
of the upper intact. The upper was described as a substantially com- 
pleted shoe and the manufacturing process which took place in the U.S. 
required only a small fraction of the time and cost involved in producing 
the upper. 

Furthermore, in Uniroyal, the court examined the facts presented 
and determined that the completed upper was the very essence of the 
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completed shoe. The concept of the “very essence” of a product was ap- 
plied in National Juice Products v. United States, 628 F. Supp. 978, 10 
CIT 48 (CIT 1986), where the Court of International Trade upheld Cus- 
toms’ determination that orange juice concentrate is not substantially 
transformed when it is imported into the U.S. and processed into retail 
orange juice products. The orange juice concentrate at issue in that case 
was mixed with orange essences and oils, purified and dechlorinated 
water, and was either packaged in cans and frozen or pasteurized and 
packaged in liquid form. Customs found, and the court agreed, that such 
processing did not change the fundamental character of the orange juice 
concentrate, and that “the retail product in this case is essentially the 
juice concentrate derived in substantial part from * * * oranges. The ad- 
dition of water, orange essences and oils to the concentrate, while mak- 
ing it suitable for retail sale does not change the fundamental character 
of the product, it is still essentially the product of the juice of oranges.” 
Thus, as in Uniroyal, the court in National Juice found that the “very 
essence” of the retail product was imparted prior to importation. 

To find a substantial transformation in the instant case, it is neces- 
sary to find that the blending of the non-BC orange juice and Belizian 
orange juice and the subsequent processing of the orange juice into fro- 
zen concentrated orange juice changes the orange juice imported into 
Belize into a new and different article of commerce, and that such proc- 
essing is considered substantial. 

We find that the processing in Belize of non-BC orange juice does not 
create a new and different article of commerce. First, we do not place 
much weight on the fact that the name frozen concentrated orange juice 
is different than the name fresh orange juice. In our opinion, these 
names merely refer to the same product at different stages of produc- 
tion. In Superior Wire v. United States, 11 CIT 608, 669 F. Supp. 472 
(CIT 1987), aff'd, 867 F.2d 1409 (Fed. Cir. 1989), the court held that for 
VRA purposes, wire rod drawn into wire was not substantially trans- 
formed into a product of Canada. In determining that there was no sig- 
nificant change in use or character, the court found that the operations 
performed on the wire rod were minor rather than substantial and con- 
cluded that the “wire rod and wire may be viewed as different stages of 
the same product.” Jd., 867 F.2d 1414. 

In addition, we believe that in the instant case, it is the juice which 
imparts the essential character to the final product-FCOJ. The “very es- 
sence” of the final product is imparted prior to the evaporation of water 
from the juice and subsequent freezing operation. We are of the opinion 
that the processing performed in Belize, while necessary to create fro- 
zen orange juice concentrate from orange juice, does not change the fun- 
damental character of the juice. 

Customs has stated that the most important stage in the production of 
orange juice concentrate is the growing of the oranges themselves. See 
HRL 728557 dated January 10, 1986. It is the oranges which provide or- 
ange juice concentrate and orange juice made from concentrate with its 
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particular taste and character. We have previously held in HRL 554486 
dated March 26, 1987, that FCOJ produced at a processing facility in Be- 
lize from a blend of fruit purchased from Belizian and non-BC growers is 
a new and different article of commerce when compared to the oranges 
of non-BC origin from which the concentrate would, in part, be made. 
Thus, the frozen concentrate which was produced from both Belizian 
and non-BC fruit was considered to be a “product of” Belize. However, 
we also determined that the oranges of non-BC origin could not be 
counted toward the 35% value-content requirement, because the crea- 
tion of frozen concentrated orange juice from juice which had been ex- 
tracted from both Belizian and non-BC fruit did not constitute a second 
substantial transformation of the imported fruit. The.second stage of 
production in HRL 554486, involving the process of creating frozen or- 
ange juice concentrate from orange juice extracted from fruit, is similar 
to the facts in the instant case. 

Furthermore, Customs has held that the mere mixing or blending of 
two substances in a BC, not involving a chemical reaction and without 
additional processing, does not result in a “product of” that BC. For in- 
stance, Customs held in HRL 554161 dated July 3, 1986, that a simple 
mixing of two types of orange juice concentrate, one of which is not from 
a beneficiary country does not constitute a substantial transformation 
of the substances into a new and different article of commerce. See HRL 
554161 dated July 3, 1986. See also 19 CFR 10.195(a)(2)(i) (articles 
which have undergone only a simple combining or packaging operation 
in BC, such as the addition of anti-caking agents, preservatives, wetting 
agents, etc., are precluded from duty-free treatment under the CBERA); 
HRL 555947 dated April 11, 1991 (blending in Panama of non-BC or- 
ange juice concentrate with Panamanian concentrate does not result in 
a substantial transformation of the non-BC concentrate into a “product 
of” Panama). 

In addition, Customs has previously held that a mere dilution does not 
constitute a substantial transformation, nor does a reduction in the brix 
level of orange juice concentrate. In HRL 711651 dated November 5, 
1979, Customs stated that the country of origin of orange juice concen- 
trate could not be changed merely because the orange juice became less 
concentrated in Canada. In that case, we held that reducing the brix 
would not constitute a substantial transformation because the concen- 
trate is still considered to be the same product — orange juice concen- 
trate. 

Although you cite Shell Oil Company of Canada, Ltd. v. United States, 
27 CCPA 94 (1939), in support of your position that the FCOJ produced 
in Belize is entitled to duty-free treatment under the CBERA, we do not 
find this case relevant since it is an “American Goods Returned” case 
and does not involve the issue of substantial transformation. Likewise, 
we find that C.S.D. 86-8, which you cite in support of your position, is 
not applicable in the instant case. In T.D. 86-8 (1986), beverage grade 
ethanol from a non-BC country (190 proof) was imported into a BC 
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where it was transformed into motor fuel ethanol (199 plus proof) 
through azeotropic distillation. We found in that case that the removal 
of water through the azeotropic distillation process was significant 
enough to create a new and different article of commerce — the 199 plus 
proof ethyl alcohol. However, section 423 of the Tax Reform Act of 1986 
represented a decision to legislatively overrule Customs’ decision in 
C.S.D. 86-8 holding that azeotropic distillation is a substantial transfor- 
mation that warrants duty-free treatment under CBERA. See 21 Cust. 
Bull. 32 (January 14, 1987). 

In sum, based upon our review of the arguments presented, it remains 
our opinion that the blending of non-BC juice with Belizian juice in Be- 
lize and the subsequent processing into FCOJ do not result in a substan- 
tial transformation of the non-BC juice into a “product of” Belize. 


Holding: 

The blending of the non-BC juice with Belizian juice and the subse- 
quent evaporation and chilling to produce frozen juice concentrate, do 
not result in a substantial transformation of the non-BC juice into a 
“product of” Belize, and, as a result, the concentrate made in whole or in 
part from non-BC juice is not entitled to duty-free treatment under the 
CBERA when imported into the U.S. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 
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This ruling holds, that for purposes of the Generalized System of Prefer- 
ences (GSP), the production of NOVAZONE-AS (Mexico) constitutes 
a single substantial transformation and not a double substantial 
transformation as advanced. While the manufacturing process re- 
sults in the production of intermediate products, the chemical reac- 
tion is continuous and there exists no apparent market for the 
mixture of intermediates in an unrefined form (19 U.S.C. 2463, 19 
CFR 10.177(a)). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, January 27, 1993. 
File: CLA-2 CO:R:C:V 556933 
Category: Classification 

LESLIE ALAN GLICK, Esq. 
PorTER, WRIGHT, Morris & ARTHUR 
1233 20th Street, N.W. 
Washington, D.C. 20036-2395 


Re: Eligibility of NOVAZONE-AS for duty-free treatment under the 
GSP; double substantial transformation; section 10.177(a); Azteca: 
Torrington; T.D. 77-273. 


Dear Mr. GLICK: 


This is in reference to your letters dated September 17, 1992 and Oc- 
tober 20, 1992, concerning the eligibility for duty-free treatment under 
the Generalized System of Preferences (GSP) of NOVAZONE-AS, a 
chemical product manufactured by Novaquim S.A. de C.V. (“Nova- 
quim”) in Mexico and exported to the U.S. This product is used as an an- 
tioxidant, antizonant, antiflex cracking agent, and metal deactivator in 
natural and synthetic rubber. 


Facts: 

NOVAZONE.-AS is primarily a mixture of three major components: 
N-phenil-N’—(ortho-tolyl) para-phenylenediamine, N, N’—-dyphenil- 
para-phenylenediamine, and N, N’di (ortho-tolyl) para-phenylenedia- 
mine. Smaller amounts of dyaril amine and arylamino phenols exist as 
byproducts of the reaction. The materials used to produce NOVAZONE- 
AS were initially sourced from Mexico, but due to the unavailability of 
these materials at the present time, they will be sourced from other 
countries, primarily from the U.S. 

The chemical reaction process consists of condensing one mole of 
hydroquinine with a mole of aniline and a mole of 0-toluidine in the pres- 
ence of acatalyst. Two moles of water, produced by the reaction, are con- 
tinuously removed and the recovered amines are recycled during the 
condensation. 

In the first intermediate stage, anyline is combined with hydro- 
quinine and Ferric Chloride to produce para-anylinophenol (monoary- 
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lated). At the same time, o-toludine is combined with hidroquinine and 
Ferric Chloride to produce para(ortho-toluidino) phenol (monoary- 
lated). During this first intermediate stage of transformation, there is a 
change in the chemical structure of the two intermediate products from 
the products used to manufacture them. 

Production of the final article is a result of similar chemical reactions 
of the two intermediate products produced in the first stage. Initially, 
para-anylinophenol is combined with aniline and Ferric Chloride to pro- 
duce dipheny] para-phenylenediamine. Para-anylinophenol also is com- 
bined with ortho-toludine and Ferric Chloride to produce N-phenyl-N’ 
-ortho-para-phenylenediamine. N-phenyl-N’ -ortho-tolyl-para-pheny- 
lenediamine is also produced at the same time as a result of the combina- 
tion of aniline, para(ortho-toluidino) phenol and water. Ortho-toluidine 
is similarly combined with para-(ortho-toluidino) phenol to produce 
di(ortho-tolyl)-para-phenyllenediamine. Byproduct reactions produce 
di(ortho-tolyl)amine and ammonia, 2-methyl diphenylamine and am- 
monia, and Mono-arylated hydroquinone. 

Upon completion of the reaction, the batch is cooled and the catalyst 
converted to an insoluble iron salt by the addition of trysodiam phos- 
phate and water. The excess amines and water are removed by filtra- 
tion. The foregoing process is illustrated in a chart identified in your 
submission as Exhibit 1. 


Issue: 


Whether the production of NOVAZONE-AS results in a double sub- 
stantial transformation for purposes of including the cost or value of the 
materials imported into Mexico in the 35% value content requirement 
under the GSP. 


Law and Analysis: 

Under the GSP, eligible articles the growth, product, or manufacture 
of a designated beneficiary developing country (BDC), which are im- 
ported directly into the U.S., qualify for duty-free treatment if the sum 
of 1) the cost or value of the materials produced in the BDC, plus 2) the 
direct costs involved in processing the eligible article in the BDC is at 
least 35% of the article’s appraised value at the time it is entered into the 
U.S. See 19 U.S.C. 2463. 

As stated in General Note 3(c)(ii)(A), Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA), Mexico is a designated BDC. 
You have also stated that the product will be entered under subheading 
3812.30.20, HTSUS, a GSP-eligible provision. 

If an article is comprised of materials that are imported into the BDC, 
the cost or value of these materials may be included in calculating the 
35% value requirement only if they undergo a “double substantial 
transformation” in the BDC. See section 10.177(a), Customs Regula- 
tions (19 CFR 10.177(a)), and Azteca Milling Co. v. United States, 703 
F.Supp. 949 (CIT 1988), aff'd 890 F.2d 1150 (Fed. Cir. 1989). The basis 
for the substantial transformation concept was expressed by the U.S. 
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Supreme Court in Anheuser-Busch Brewing Association v. United 
States, 207 U.S. 556 (1908), which stated: 


[m]Janufacture implies a change, but every change is not manufac- 
ture, and yet every change in an article is the result of treatment, 
labor and manipulation. But something more is necessary, * * *. 
There must be a transformation; a new and different article must 
emerge ‘having a distinctive name, character or use.’ 


Current court cases have continued this concept, holding that a sub- 
stantial transformation occurs “when an article emerges from a manu- 
facturing process with a new name, character or use which differs from 
that possessed by the article prior to processing.” Texas Instruments, 
Inc. v. United States, 69 CCPA 152, 156, 681 F.2d 778 (1982). 

In order to achieve a “double substantial transformation”, however, 
the materials imported into the BDC must be substantially transformed 
into a new or different intermediate article of commerce, which is sub- 
stantially transformed a second time into the final article. The interme- 
diate article itself must be an article of commerce, which must be 
“readily susceptible of trade, and be an item that persons might well 
wish to buy and acquire for their own purposes of consumption or pro- 
duction.” Torrington Co. v. United States, 8 CIT 150, 596 F. Supp. 1083 
(1984), aff'd, 764 F.2d 1563 (Fed. Cir. 1985). 

In support of this statement, the appellate court in Torrington cited 
with approval T.D.77-273, 11 Cust. Bull. 557 (1977). In that case, the 
Government held that the dual substantial transformation standard 
was not satisfied with the production of dichloro, an intermediate step 
in the production of technical atrazine. Even though the dichloro dif- 
fered chemically from the constituent articles from which it was made 
and the final article, it was not considered an article of commerce, since 
the process used to manufacture the atrazine was a continuous one, and 
thus, the dichloro was not generally bought and sold. The dichloro that 
resulted from the first step of the manufacturing process would have to 
be refined in order to make shipping practicable. The court in Azteca re- 
lied on the Government’s reasoning in T.D. 77-273 in determining that 
certain intermediate products produced from U.S. grown corn were not 
articles of commerce. (The final product was various cereal breakfast 
foods.) 

In the instant case, review of the chemical literature shows that pro- 
duction of the two claimed intermediates is possible under separate con- 
trolled conditions. Under these controlled conditions, equal amounts of 
aniline and hydroquinine can be reacted to produce para-anilino phenol. 
Para-anilinophenol is a stable compound and is available commercially. 
Also, equal amounts of o-toluidine and hydroquinine can be reacted to 
produce para(ortho-toluidino)phenol. However, there is no evidence 
submitted that this product is commercially available. 

In addition, in the process used to produce the final product, the raw 
materials are mixed together from the beginning of the reaction. The 
production of the two intermediates occurs at the same time, i.e., both 
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reactions take place at the same time and both intermediates coexist in 
the same reaction vessel. In other words, as the intermediates are 
formed, they undergo the second reaction to form the end product. The 
reaction does not stop until NOVAZONE-AS is produced. The manufac- 
turing process, from starting materials to final product, is continuous. 
There is no evidence of an existing market for the mixture of intermedi- 
ates in its unrefined form. Thus, the isolation of this unique mixture of 
intermediates cannot be economically viable using this manufacturing 
process. 

The facts in T.D. 77-273, supra, are directly in point. Asin that ruling, 
the process used to produce the NOVAZONE-AS is a continuous proc- 
ess, and there is no apparent market for the intermediate products in 
their unrefined state. Even in a refined state, there appears to be no 
commercial market for para(ortho-toluidino)phenol. Accordingly, the 
intermediate products are not considered substantially transformed 
constituent materials. As a result, the production of NOVAZONE-AS 
constitutes a single substantial transformation. 


Holding: 

The production of NOVAZONE-AS in Mexico constitutes a single 
substantial transformation. As a result, the cost or value of the U.S. and 
other materials imported into Mexico for purposes of producing 
NOVAZONE-AS cannot be included in determining the 35% value con- 
tent requirement under the GSP. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 93-24) 


TIE Communications, INc., PLAINTIFF v. UNITED States, U.S. Customs 
SERVICE, AND District Director, Customs District Orrice, St. ALBANS, 
VERMONT, DEFENDANTS 


Court No. 91-04-00300 


(Dated February 18, 1993) 


MEMORANDUM OPINION AND ORDER 


MuscraVE, Judge: This Court denied the government leave to file its 
response and its Supplemental Motion for Summary Judgment and In 
Response to Plaintiff's Cross-Motion for Summary Judgment Out of 
Time in TIE Communications, Inc., v. United States, Slip Op. 92-210 
(CIT November 25, 1992). The government now submits a Motion to 
Dissolve Preliminary Injunction and its Memorandum for Reconsidera- 
tion of the Court’s Decision Denying Defendant’s Request for Leave to 
File its Response to Plaintiff's Cross-Motion for Summary Judgment 
Out of Time. This motion is likewise denied. The government appar- 
ently has not reformed the habits for which it was admonished in the 
underlying slip opinion. See id. It is hereby 

ORDERED that the government’s Motion to Dissolve Preliminary In- 
junction and its Memorandum for Reconsideration of the Court’s Deci- 
sion Denying Defendant’s Request for Leave to File its Response to 
Plaintiff's Cross-Motion for Summary Judgment Out of Time is denied; 
it is further 

ORDERED that the papers submitted in support of said motion be 
stricken and excluded from the record. 
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(Slip Op. 93-25) 


TIE Communications, INC., PLAINTIFF v. UNITED States, U.S. Customs 
SERVICE, AND District Director, Customs District OFrFice, St. ALBANS, 
VERMONT, DEFENDANTS 


Court No. 91-04-00300 


(Dated February 18, 1993) 


MEMORANDUM OPINION AND ORDER 


MuscraVvE, Judge: This Court denied the government leave to file its 
response and its Supplemental Motion for Summary Judgment and In 
Response to Plaintiff's Cross-Motion for Summary Judgment Out of 
Time in TIE Communications, Inc., v. United States, Slip Op. 92-210 
(CIT November 25, 1992). In response to the government’s subsequent 
Motion to Dissolve Preliminary Injunction and its Memorandum for Re- 
consideration of the Court’s Decision Denying Defendants’ Request for 
Leave to File its Response to Plaintiff's Cross-Motion for Summary 
Judgment Out of Time, plaintiff has filed its Opposition and a proposed 
order seeking attorneys fees under USCIT Rule 11. Now, the govern- 
ment has filed a Motion for Leave to File a Reply Memorandum in Oppo- 
sition to Plaintiff's Response to Defendants’ Motion to Dissolve the 
Preliminary Injunction. Plaintiff has filed a motion opposing defen- 
dants’ motion for leave to file a reply memorandum in opposition to 
plaintiff's response to defendants’ motion to dissolve the preliminary 
injunction. Defendants’ motion is denied. Defendants’ motion merely 
adds support to plaintiff's case for Rule 11 sanctions against the govern- 
ment. The more paper the government throws at issues already consid- 
ered and decided by the Court, the more the government gives the 
appearance of causing unneeded delay, cost, and harassment. The Court 
will reserve judgment on the Rule 11 sanctions that would be applicable 
to the government’s last two motions, to wit, its Motion to Dissolve Pre- 
liminary Injunction and its Memorandum for Reconsideration of the 
Court’s Decision Denying Defendant’s Request for Leave to File its Re- 
sponse to Plaintiff's Cross-Motion for Summary Judgment Out of Time 
and its Motion for Leave to File a Reply Memorandum in Opposition to 
Plaintiff's Response to Defendants’ Motion to Dissolve the Preliminary 
Injunction. It is hereby 

ORDERED that the government’s Motion for Leave to File a Reply 
Memorandum in Opposition to Plaintiff's Response to Defendants’ Mo- 
tion to Dissolve the Preliminary Injunction is denied; it is further 

ORDERED that plaintiff's motion for attorneys fees and other Rule 11 
sanctions is denied to the extent that the Court will postpone any deci- 
sion regarding the imposition of Rule 11 sanctions. 
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(Slip Op. 93-26) 


TIE Communications, INC., PLAINTIFF v. UNITED States, U.S. Customs 
SERVICE, AND District Director, Customs District Orrice, St. ALBANS, 
VERMONT, DEFENDANTS 


Court No. 91-04-00300 


(Dated February 18, 1993) 


MEMORANDUM OPINION AND ORDER 


MuscraVvE, Judge: This Court denied the government leave to file its 
response and its Supplemental Motion for Summary Judgment and In 
Response to Plaintiff's Cross-Motion for Summary Judgment Out of 
Time in TIE Communications, Inc., v. United States, Slip Op. 92-210 
(CIT November 25, 1992). In response to the government’s subsequent 
Motion to Dissolve Preliminary Injunction and its Memorandum for Re- 
consideration of the Court’s Decision Denying Defendant’s Request for 
Leave to File its Response to Plaintiff's Cross-Motion for Summary 
Judgment Out of Time, plaintiff has filed its Opposition and a proposed 
order seeking attorneys fees under USCIT Rule 11. This motion is like- 
wise denied. However, the Court may well revisit the issue of Rule 11 
sanctions at the end of these proceedings since the government’s plead- 
ings do have the appearance of being “interposed for an improper pur- 
pose, such as to harass or to cause unnecessary delay or needless 
increase in the cost of litigation.” See USCIT Rule 11. It is hereby 

ORDERED that the plaintiff's motion in opposition to the government’s 
Motion to Dissolve Preliminary Injunction and its Memorandum for Re- 
consideration of the Court’s Decision Denying Defendant’s Request for 
Leave to File its Response to Plaintiff's Cross-Motion for Summary 
Judgment Out of Time is denied in part and granted in part; it is further 

ORDERED that plaintiff's motion is granted to the extent the govern- 
ment’s motion was denied in its entirety; it is further 

ORDERED that plaintiff's motion is denied to the extent that the Court 
will postpone any decision regarding the imposition of Rule 11 sanc- 
tions; it is further 

ORDERED that plaintiff's motion is granted to the extent that the pa- 
pers submitted in support of the government’s motion are stricken and 
excluded from the record. 
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(Slip Op. 93-27) 


FORMER EMPLOYEES OF HAWKINS O11 & Gas, INC., PLAINTIFF Uv. 
U.S. SECRETARY OF LABOR, DEFENDANT 


Court No. 90-02-00083 


Plaintiff moves for an order instructing the United States Department of Labor to grant 
plaintiffs petition for trade adjustment assistance, or in the alternative, to remand this 
case to the Department of Labor for further investigation. 

Held: This Court grants plaintiff's petition for trade adjustment assistance as Labor’s 
repeated denial of plaintiff's petition is not supported by substantial evidence. 

[Plaintiff's motion granted. ] 


(Dated February 18, 1993) 


Squire, Sanders, & Dempsey, (Callie Georgeann Pappas and Emily B. Myers) for 
plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Jeffrey M. Telep); 
of counsel: Gary Bernstecker, Attorney, Office of the Solicitor, United States Department 
of Labor, for defendant. 


OPINION 


Tsouca.as, Judge: Pursuant to Rule 56.1 of the Rules of this Court, 
plaintiff Sheree P. Henderson, a former employee of Hawkins Oil and 
Gas, Inc. (“Hawkins”), moves for judgment upon the agency record 
challenging the most recent determination by the United States Depart- 
ment of Labor (“Labor”) in Hawkins Oil and Gas, Inc.; Tulsa, OK; 
Negative Determination on Reconsideration (“Negative Determina- 
tion”), 57 Fed. Reg. 10,924 (1992). 


BACKGROUND 


The facts of this case were set forth in detail in Former Employees of 
Hawkins Oil & Gas, Inc. v. United States Secretary of Labor, 15 CIT 
___, Slip Op. 91-115 (Dec. 23, 1991). In summary, the petition for trade 
adjustment assistance in this case, dated October 9, 1989, was filed by 
three workers of the exploration staff in the Geology Department of 
Hawkins on beha!f of all workers of Hawkins, Tulsa, Oklahoma. Nega- 
tive Determination, 57 Fed. Reg. 10,924.1 The three workers were sepa- 
rated from employment in mid-1989. Jd. Labor subsequently initiated 
an investigation to determine whether plaintiff was entitled to trade ad- 
justment assistance. Plaintiff's petition was denied on December 18, 
1989. Specifically, Labor determined that increased imports of like or di- 
rectly competitive articles had not “contributed importantly” to the 
workers’ separation from employment. Plaintiff challenged Labor’s 
negative determination and requested a remand and, upon remand, a 
more complete investigation. On December 23, 1991, this Court ordered 


1 The three workers were Sheree P. Henderson, geological technician; Richard D. Easley, senior exploration geolo- 
gist; and Gary J. Rowell, also a senior exploration geologist. 
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the instant action remanded to Labor with instructions to conduct a 
new investigation regarding plaintiff's eligibility for trade adjustment 
assistance under 19 U.S.C. § 2272 (1988 & Supp. 1992). Hawkins Oil & 
Gas, 15CIT ___, Slip Op. 91-115 (1991). 

On March 31, 1992, Labor published its second remand determina- 
tion. Negative Determination, 57 Fed. Reg. at 10,924. In the instant ac- 
tion, plaintiff now challenges (1) Labor’s determination that plaintiff 
did not qualify for trade adjustment assistance; (2) the adequacy of La- 
bor’s investigation; (3) Labor’s failure to analyze the impact of imports 
on the domestic oil and gas market and on Hawkins’ exploration activi- 
ties; and (4) Labor’s failure to analyze the nature of plaintiff's employ- 
ment. Labor maintains its determination is supported by substantial 
evidence on the administrative record indicating that increased imports 
did not “contribute importantly” to the separations of the former Haw- 
kins employees. 


DISCUSSION 


19 U.S.C. § 2271 et seq. (1988 & Supp. 1992), was designed to provide 
temporary financial assistance for workers who have been partially or 
totally displaced as a result of increased imports. Former Employees of 
Parallel Petroleum Corp. v. U.S. Secretary of Labor, 14 CIT 114, 118, 731 
F. Supp. 524, 527 (1990); Former Employees of Linden Apparel Corp. v. 
United States, 13 CIT 467, 715 F. Supp. 378, 379 (1989). Entitlement to 
the benefits is governed by 19 U.S.C. § 2272. That section provides in 
pertinent part: 


Group eligibility requirements; agricultural workers; oil 
and natural gas industry 
(a) The Secretary shall certify a group of workers * * * as eligible 
to apply for adjustment assistance under this part if he deter- 
mines — 

(1) that a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
have become totally or partially separated, or are threatened to 
become totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely, and 

(3) that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an ap- 
propriate subdivision thereof contributed importantly to such 
total or partial separation, or threat thereof, and to such de- 
cline in sales or production. 


Id. (emphasis supplied). 

Labor claims that it denied plaintiff's petition for trade adjustment 
assistance in the most recent remand because plaintiff did not meet the 
“contributed importantly” and the “decreased employment” criteria of 
the statute. 57 Fed. Reg. at 10,924. 
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Contributed Importantly: 

According to § 2272, in order for a worker group to be eligible for trade 
adjustment assistance, an increase in imports or the like must have 
“contributed importantly” to the worker separations, and to declines in 
sales or production at the workers’ firm. “Contributed importantly” is 
defined as “a cause which is important but not necessarily more impor- 
tant than any other cause.” 19 U.S.C. § 2272(b)(1) (1988 & Supp. 1992). 

In conducting its investigation on remand, Labor surveyed those 
Hawkins’ customers (two in total) who had previously indicated that 
their purchases from Hawkins had decreased during the period of inves- 
tigation. 57 Fed. Reg. at 10,924. The first response by a surveyed cus- 
tomer stated that it did not purchase any crude oil and did not import 
natural gas. The other stated that it did not import natural gas but did 
import crude oil. 

In conducting its survey, however, Labor only requested data regard- 
ing the customers’ purchases from Hawkins and did not solicit data or 
opinions regarding the overall condition of the domestic oil and gas mar- 
ket. Furthermore, Labor did not inquire about any role imports may 
have played in this condition. Hawkins itself furnished Labor with a cus- 
tomer list showing its sales to customers by year and period. The list 
showed a decline of natural gas prices, yet Labor disregarded the list as 
“not significant” without any further explanation. Jd. 

In making its determination, Labor also relied on a letter from Haw- 
kins stating that the company ceased drilling due to changes in the tax 
code and that weak oil and gas prices made it difficult to obtain explora- 
tion capital. Jd. Labor, however, failed to evaluate and investigate the 
connection between oil and gas imports and the decline in the prices of 
oil and gas. Plaintiff claims that without an evaluation of the causes of 
the domestic oil and gas price drop it is impossible for Labor to pass on 
plaintiff's contention that imports “contributed importantly” to the 
separation of Hawkins’ entire Geological Division. 

The administrative record in fact is void of any data whatsoever on the 
domestic price for oil and gas during the relevant time period. Ironically, 
this data is published by the Department of Labor. The fact that it had 
the information available to it and didn’t even bother to look at it is inex- 
cusable. It is apparent that Labor has once again failed to perform an 
adequate investigation and it is difficult to comprehend how any deter- 
mination at all could have been made without further inquiry. 


Decreased Employment: 

Labor also claims that it denied plaintiff's petition for trade adjust- 
ment assistance because the decreased employment criterion of section 
2272 was not met since “there were no layoffs in 1988 and only the three 
production workers (petitioners) were laid off in 1989.” Id. The fact of 
the matter is, however, that three workers of the “appropriate subdivi- 
sion” of Hawkins (the Geological Division) were separated from employ- 
ment in 1989, and this represented 100% of the employees in that 
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division. Labor’s contention that the employees were not separated 
from employment in 1988 is irrelevant. 

Furthermore, plaintiff claims that in its most recent investigation La- 
bor failed to analyze the nature of plaintiff's employment. Plaintiff con- 
tends that it constituted a separate subdivision, which was affected by 
imports of oil and natural gas. Labor, however, claims that plaintiff and 
the two geologists she assisted were “production workers” and that, 
therefore, plaintiff does not meet the “decreased employment” criterion 
of section 2272. Once again, Labor does not offer any concrete support 
for this conclusion. In fact, the last time this Court remanded this case to 
Labor, the Court stated that Labor should provide “an explanation of 
the criterion used to determine whether workers are identifiable by op- 
erations.” Hawkins Oil & Gas, 15CITat___, Slip Op. 91-115 at 9. La- 
bor has again ignored the direction of this Court. 

When Labor is presented with a petition for trade adjustment assista- 
nce, it has an affirmative duty to investigate whether petitioners are 
members of a group which Congress intended to benefit from the legisla- 
tion. Stidham v. U.S. Dep’t of Labor, 11 CIT 548, 551, 669 F. Supp. 432, 
435 (1987); Cherlin v. Donovan, 7 CIT 158, 162, 585 F. Supp. 644, 647 
(1984). 

Accordingly, although this Court must uphold Labor’s determina- 
tions regarding certification for trade adjustment assistance if they are 
supported by substantial evidence, 19 U.S.C. § 2395(b) (1988 & Supp. 
1992); see also, Former Employees of General Electric Corp. v. U.S. Dep’t 
of Labor, 14 CIT 608, 611 (1990); Woodrum v. Donovan, 5 CIT 191, 193, 
564 F. Supp. 826, 828 (1983), aff'd sub nom. Woodrum v. United States, 
737 F.2d 1575 (1984), a reviewing court may remand a case and order 
the Secretary to further investigate if “good cause [is] shown.” 19 U.S.C. 
§ 2395(b); Local 116 v. U.S. SecretaryofLabor,16CIT___,__—«, 793 F. 
Supp. 1094, 1096 (1992); Linden Apparel Corp., 13 CIT at 469, 715 F. 
Supp. at 381. 

This Court, however, has unequivocally declared that no deference is 
due to determinations based on inadequate investigations. General 
Electric Corp., 14 CIT 608; United Electrical Radio and Machine Work- 
ers of America v. Dole, 14 CIT 818 (1990). In both of the aforementioned 
cases, the court established that although Labor possesses considerable 
discretion in handling trade adjustment assistance investigations, there 
exists a threshold requirement of reasonable inquiry. Investigations 
that fall below this threshold cannot constitute substantial evidence 
upon which a determination can be affirmed. In the case at hand, Labor 
has repeatedly ignored the Court’s instructions to conduct a more thor- 
ough investigation. After three tries the record continues to be scant 
and Labor has once again failed to substantiate its conclusions. Thus, 
ordering another remand in this case would be futile. 

As plaintiff has requested in this case, the Court also has the power to 
order the Secretary to certify the entire plant. See United Electrical Ra- 
dio and Machine Workers of America v. U.S. Dep’t of Labor, 15CIT__, 
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___, Slip Op. 91-53 at 19 (June 27, 1991). According to 19 U.S.C. 
§ 2395(c), the “Court of International Trade shall have jurisdiction to 
affirm the action of the Secretary of Labor * * * or to set such action 
aside, in whole or in part.” 

In United Electrical, Radio and Machine Workers, 15CIT ___, Slip. 
Op. 91-53, the court expressed frustration with Labor’s repeated failure 
to conduct an adequate investigation and in order to remedy the hard- 
ships experienced by the displaced workers, ordered Labor to certify the 
aggrieved group of employees. The court stated that “[nlo purpose 
would be served by yet another remand. Questions regarding this inves- 
tigation will always remain. Nevertheless, ‘[a]ll things must end—even 
litigation.’” Id. at , Slip Op. 91-53 at 19 (quoting Southern Rambler 
Sales, Inc. v. American Motors Corp., 375 F.2d 932, 938 (5th Cir.), cert. 
denied, 389 U.S. 832 (1967)). 

In the instant case, the Court has combed the administrative record in 
search of substantial evidence to support Labor’s determination. The 
record, however, lacks any meaningful discussion regarding the investi- 
gative measures undertaken by the agency. 

Under the circumstances, the Court cannot in good conscience affirm 
Labor’s remand determination. The investigation put forth by Labor 
was once again the product of laziness which as a result yielded a sloppy 
and inadequate investigation. Remanding this case again would serve 
no purpose as Labor has already had three opportunities to perform an 
adequate investigation. As a result, the Court remains unsatisfied with 
Labor’s efforts and is faced with no alternative other than to certify 
plaintiff as eligible for trade adjustment assistance. 


CONCLUSION 


Accordingly, the Court finds that Labor’s repeated denial of plaintiff's 
petition for certification is not supported by substantial evidence and, 
therefore, the Secretary of Labor shall certify plaintiff as eligible for 
trade adjustment assistance. 
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Remand results having been filed in the above referenced cases, The Timken Company 
hereby contests Commerce’s use of a master list which was corrected by Commerce as op- 
posed to the uncorrected master list issued by Treasury. Furthermore, NSK contests 
Commerce’s correction of a clerical error which was not discovered until the case was re- 
manded. 

Held: This Court finds that Commerce, in carrying out the Court’s remand instruc- 
tions, acted reasonably and in accordance with law and, therefore, Commerce’s remand 
determinations in the above referenced cases are affirmed in all respects. 

[Remand results affirmed; case dismissed. ] 


(Dated March 4, 1993) 


Powell, Goldstein, Frazer & Murphy (Peter O. Suchman, Susan P. Strommer and 
Elizabeth C. Hafner) for Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A., Inc. 

Donohue and Donohue (Joseph F. Donohue, Jr., Kathleen C. Inguaggiato and Daniel W. 
Dowe) for NSK Ltd. and NSK Corporation. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
John M. Breen) for The Timken Company. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Joan L. MacKenzie, Senior Attorney, Office of the Chief Counsel for Import Ad- 
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OPINION 


TsoucaLas, Judge: The three cases which are the subject of this action 
each contested the determination of the Department of Commerce, In- 
ternational Trade Administration (“Commerce”), in Tapered Roller 
Bearings Four Inches or Less in Outside Diameter From Japan; Final 
Results of Antidumping Duty Administrative Review (“Final Results”), 
55 Fed. Reg. 22,369 (1990). In May 1992, this Court sustained the Final 
Results in some respects but remanded them to Commerce for further 
action in other respects. See Koyo Seiko Co. v. United States, 16 CIT 

, 796 F. Supp. 517 (1992); NSK Lid. v. United States, 16 CIT __, 
794F. Supp. 1156 (1992); The Timken Co. v. United States, 16CIT__, 
795 F. Supp. 438 (1992). 
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1. Koyo’s Tapered Roller Bearings: 

In accordance with the Court’s instructions, on remand Commerce 
recalculated dumping margins for Koyo Seiko Co. (“Koyo”) and NSK 
Ltd. (“NSK”) tapered roller bearings (“TRBs”) pursuant to existing 
master lists. See Id. 

The Timken Company (“Timken”), however, objects to Commerce’s 
remand determination for entries prior to October 1, 1977, claiming 
that the Court ordered Commerce to use master lists issued by Treasury 
before jurisdiction was transferred to Commerce and, furthermore, that 
the lists utilized by Commerce were not issued prior to the date of trans- 
fer of jurisdiction. 

In the case at bar, master lists existed for entries entered between 
April 1, 1974 and September 30, 1977 and the Court did order that “all 
entries subject to master lists existing prior to the date of transfer of ju- 
risdiction must be liquidated accordingly.” Koyo Seiko, 16 CIT at _, 
796 F. Supp. at 522. In its remand determination, Commerce did just 
that. It used master lists that existed prior to the date of transfer of juris- 
diction. The master lists used were merely corrected by commerce after 
the transfer of jurisdiction. 

Timken’s argument that Commerce should have used a flawed mas- 
ter list, when a corrected version of the same list existed, is unfounded. 
Furthermore, Timken offers no concrete evidence to show that Com- 
merce acted unreasonably in using the corrected master list. Therefore, 
Commerce acted in accordance with the Court’s instructions and Com- 
merce’s remand determination as to this issue is affirmed. 


2. NSK’s TRB’s: 

In NSK Ltd., 16 CIT __, 794 F. Supp. 1156, this Court likewise re- 
manded this case and ordered Commerce to liquidate all NSK entries 
pursuant to existing master lists. The Court further ordered Commerce 
to recalculate all entries not subject to existing master lists pursuant to 
the three criteria methodology for determining “such or similar” mer- 
chandise. 

In complying with the Court’s remand orders, Commerce discovered a 
clerical error in its Final Results. Although it had divided the home mar- 
ket tapered roller bearing sets into cups and cones sold separately in the 
United States, these split sets were not included in the portion of the 
model-match analysis which identified the ten most similar home mar- 
ket models for each U.S. model sold during the period. Thus, Commerce 
corrected this error on remand. See Remand Results of August 28, 1992 
at 2, 5-6. 

NSK now claims that Commerce acted erroneously since the Court 
did not order Commerce to correct this error. NSK further claims that 
this case should be remanded again to Commerce to recalculate NSK’s 
dumping margins with no changes other than those specified by the 
Court. 

NSK’s reasoning that it is too late for Commerce to correct an error is 
without merit. Commerce is not precluded from correcting previously 
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undiscovered errors in its determinations when it discovers them in the 
process of correcting other errors. The Court is “loathe to affirm a deter- 
mination that might be based on a questionable record.” See Serampore 
Indus. Put. Ltd. v. United States Dep’t of Commerce, 12 CIT 825, 834, 
696 F. Supp. 665, 673 (1988); Daewoo Elecs. Co. v. United States, 15 CIT 
___,__, 760 F. Supp. 200, 208 (1991). Furthermore, “the ITA strives 
for accuracy and is aware that its own errors can call for correction with- 
out judicial intrusion.” Brother Indus. Ltd. v. United States, 15 CIT 
___,___, 771 F. Supp. 374, 384 (1991). Therefore, Commerce acted 
reasonably in correcting the clerical error it discovered on remand and 
this issue is likewise affirmed. 


3. Motion for Second Remand: 


Timken also claims that the master lists used by Commerce with re- 
spect to Koyo and NSK’s TRBs are incomplete as they contain no infor- 
mation on a particular bearing imported into the United States. Thus, 
Timken asks the Court to remand this case to Commerce again with in- 
structions that address this situation. 

Commerce has reviewed the master lists and has found that there are 
matching home market models listed for most of the U.S. models. Addi- 
tional model match information is contained in the questionnaire re- 
sponses submitted for the review periods covered by the master lists 
and, if necessary, Commerce claims that it will use this information to 
identify matching home market models in those instances in which the 
master lists do not disclose the matching home market model for a par- 
ticular U.S. TRB model. In instances in which master lists fail to list im- 
ported TRBs, or state that those U.S. sales not listed should be 
liquidated without regard to dumping duties, Commerce concedes that 
it has no choice but to instruct the Customs Service to liquidate the af- 
fected TRB models without regard to antidumping duties. 

Timken’s request that the Court now remand this case once again, 
with detailed instructions to Commerce for the use of the master lists, 
would only continue to delay the liquidation of TRBs that were first en- 
tered back in 1974. Furthermore, Commerce’s actions are reasonable 
and Timken has not offered any evidence to prove otherwise. Therefore, 
Timken’s request for a second remand is denied. 


CONCLUSION 


In accordance with the foregoing opinion, this Court, after due delib- 
eration and having reviewed all papers in these actions, finds that Com- 
merce acted reasonably in (1) using the master list created by Treasury 
and subsequently corrected by Commerce, and (2) correcting the cleri- 
cal error discovered on remand. Thus, the remand results are hereby af- 
firmed in all respects. 
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